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IBC: Moratorium vis-a-vis Invocation
of Bank Guarantee

B Sharad Tyagi

he Insolvency and
Bankruptcy Code, 2016
(“IBC”) deals with
reorganisation and
insolvency resolution of
corporate persons.
When a corporate debtor defaults in
making payment to its creditor(s), such
creditor(s) has a right to initiate
corporate insolvency resolution process
(“CIRP") against such corporate debtor
by filing an application before National
Company Law Tribunal (“NCLT”). Once
such application is admitted, a
moratorium would be declared by NCLT in
terms of the provisions of Section 14 of
IBC. The purpose of moratorium is to
suspend all pending or fresh suits or
proceedings against a corporate debtor
and to bar any encumbrance, sale,
disposal or alienation of its assets during
a moratorium period. In few cases, some
resolution professionals had taken a
stand that a moratorium will be
applicable to the invocation of bank
guarantee by the creditor /
beneficiary(ies) since the same is given
on behest of a corporate debtor. In this
Article, we have analysed the legal
position regarding invocation of an
irrevocable bank guarantee during a
moratorium period.

A Bank guarantee is an independent
contract, whereby, a bank undertakes to
make payment to the beneficiary on
demand. In case of irrevocable bank
guarantee, bank is bound to honor the
same irrespective of any dispute raised
by its customers [Supreme Court in U.P.
State Sugar Corporation Vs. Sumac
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International Limited, Civil Appeal No.
15357 of 1996].

In June 2018, the amendments have
been made in Section 14, pursuant to
which, a clause was inserted clarifying
that a moratorium will not be applicable
to ‘a surety in a contract to guarantee to
a corporate debtor. Thereafter, the
Hon'ble Supreme Court analysed the
scope of moratorium in the context of
personal guarantor in the matter of State
Bank of India vs. V. Ramakrishnan & Ors.
[Civil Appeal No. 3595 of 2018 with Civil
Appeal No. 4553 of 2018] and held that
a moratorium will not be applicable to
the personal guarantor. In the aforesaid
judgment, the Hon'ble Supreme Court
relied upon the views given by The
Insolvency Law Committee in its report
(March 2018) that a moratorium is
intended to make it applicable only to a
corporate debtor and not to any third
party. The aforesaid position also needs
to be seen from the perspective of a
bank guarantee since it is an
independent third-party contract.

In the matter of Levcon Valves (P) Ltd.
Vs. Energo Engineering Projects Ltd.
[C.A.No. 453(PB) / 2017, order dated
August 24, 2018], the Hon'ble National
Company Law Appellate Tribunal, inter
alia, held that the performance
guarantee furnished by the banks would
not enjoy the benefits of a moratorium
keeping in view of the amendments (in
June 2018) made in Section 14 of IBC.
Hence, the legal position is clear now
that an irrevocable bank guarantee can
be invoked even during a moratorium
period.
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